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I n t hi s  42 U. S. C.  §  1983 a c t i on,  Le ona r d Rowe  ( Rowe )

s ue d t he  Boa r d of  Educ a t i on of  t he  Ci t y of  Cha t t a nooga  ( Boa r d)

a nd Dr .  Ha r r y Re ynol ds  ( Re ynol ds ) ,  Supe r i nt e nde nt  of  Cha t t a nooga

s c hool s ,  a l l e gi ng t ha t  t he  de f e nda nt s '  r e f us a l  t o  c ons i de r  hi m

f or  a  t e a c hi ng pos i t i on i n  t he  Cha t t a nooga  s c hool  s ys t e m vi ol a t e d

hi s  r i ght s  unde r  t he  e qua l  pr ot e c t i on a nd due  pr oc e s s  c l a us e s  of

t he  Four t e e nt h Ame ndme nt  t o  t he  Uni t e d St a t e s  Cons t i t ut i on.   Rowe

s ought  a  de c l a r a t or y j udgme nt  t ha t  t he  Boa r d ' s  Pol i c y No.  4117. 5

( pol i c y) ,  whi c h pur por t e d t o  pr ohi bi t  t he  r e hi r i ng of  a ny

e mpl oye e  who ha d e ve r  be e n di s c ha r ge d " f or  c a us e ,  i ne f f i c i e nc y,

or  i mmor a l i t y"  wa s  unc ons t i t ut i ona l  a s  i nf r i ngi ng upon hi s

" pr ope r t y"  a nd " l i be r t y"  r i ght s  t o  pur s ue  hi s  c hos e n oc c upa t i on

wi t hout  a r bi t r a r y gove r nme nt a l  i nt e r f e r e nc e .   I n  hi s  a me nde d

c ompl a i nt ,  Rowe  a l l e ge d t ha t  but  f or  t he  pol i c y,  he  woul d ha ve

be e n hi r e d by t he  Boa r d,  a nd s ought  ba c k pa y f r om t he  t i me  t he

Boa r d a dopt e d t he  pol i c y.   

Af t e r  a  be nc h t r i a l  a t  whi c h bot h s i de s  pr e s e nt e d

e vi de nc e ,  t he  Cha nc e l l or  i nva l i da t e d t he  pol i c y,  s t a t i ng t ha t

" [ t ] he  i r r e but t a bl e  pr e s umpt i on i t  a ppe a r s  t o  ma ke - - t he  Cour t  i s

of  t he  opi ni on t ha t  s uc h i s  i n  vi ol a t i on of  t he  l a w. "   The

Cha nc e l l or  s t a t e d of  t he  pol i c y,

The  Cour t  i s  of  t he  opi ni on t ha t  i f  i t  we r e  a
c onc l us i ve  de t e r mi na t i on t ha t  no one  c oul d be
c ons i de r e d f or  r e hi r e  t ha t  ha d e ve r  be e n
di s c ha r ge d, .  .  . s uc h woul d be  i n  vi ol a t i on of
t he  Cons t i t ut i on.
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Th e  Ch a n c e l l o r  a l s o  t a x e d  t h e  c o s t s  a g a i n s t  t h e  d e f e n d a n t s .
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Howe ve r ,  t he  Cha nc e l l or  de ni e d Rowe  r e l i e f  ot he r  t ha n

i nva l i da t i ng t he  c ha l l e nge d pol i c y, 1 hol di ng t ha t  Rowe  ha d f a i l e d

t o pr ove  t ha t  he  woul d ha ve  be e n hi r e d i n  t he  a bs e nc e  of  t he

pol i c y,  a nd c ons e que nt l y  t ha t  t he  de f e nda nt s  di d not  vi ol a t e

Rowe ' s  c ons t i t ut i ona l  r i ght s .   Rowe  a ppe a l s ,  r a i s i ng t he

f ol l owi ng i s s ue s  f or  r e vi e w:

1.   Whe t he r  t he  Cha nc e l l or  e r r e d by
i mpr ope r l y pl a c i ng t he  bur de n of  pr oof  upon
t he  pl a i nt i f f  t o  s how t ha t  he  woul d ha ve  be e n
hi r e d but  f or  t he  e xi s t e nc e  of  t he
c ons t i t ut i ona l l y i nf i r m pol i c y.

2.   Whe t he r  t he  e vi de nc e  pr e ponde r a t e s
a ga i ns t  t he  Cha nc e l l or ' s  f i ndi ng t ha t  Rowe
woul d not  ha ve  be e n hi r e d i n  t he  a bs e nc e  of
t he  pol i c y.  

3 .   Whe t he r  t he  Cha nc e l l or  s houl d ha ve
a wa r de d Rowe  da ma ge s  a nd a t t or ne y' s  f e e s .

I

Rowe  i s  a  c e r t i f i e d a nd l i c e ns e d s c hool t e a c he r .   I n

a ddi t i on, he  ha s  t wo ma s t e r ' s  de gr e e s  a nd i s  c e r t i f i e d a s  a n

e duc a t i ona l  s pe c i a l i s t ,  whi c h qua l i f i e s  hi m f or  a dmi ni s t r a t i ve

pos i t i ons  s uc h a s  s upe r i nt e nde nt .   He  be ga n t e a c hi ng i n  t he

Cha t t a nooga  s c hool  s ys t e m i n 1967,  a nd wa s  de ni e d t e nur e  a t  t he

e nd of  t he  1968- 69 s c hool  ye a r .   Af t e r  br i e f  s e r vi c e  i n  t he

mi l i t a r y,  Rowe  r e t ur ne d t o  t e a c hi ng i n  Cha t t a nooga ,  a nd r e c e i ve d
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Un d e r  t h e  c a t e g o r y  " c o o p e r a t i o n , "  Ro we  r e c e i v e d  a  r a t i n g  o f  " g o o d "  o n

o n e  r e c o mme n d a t i o n ,  a n d  " o u t s t a n d i n g "  o n  t h e  o t h e r .
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t e nur e  i n  1972 or  1973.    He  t a ught  i n  t he  s c hool  s ys t e m wi t hout

i nc i de nt  unt i l  1980.

On De c e mbe r  12,  1980,  Rowe  wa s  not i f i e d of  hi s  pr opos e d

di s mi s s a l  " f or  c a us e ,  i nc l udi ng i ns ubor di na t i on,  a nd

i ne f f i c i e nc y, "  a ppa r e nt l y  ba s e d pr i ma r i l y  on Rowe ' s  c onduc t

dur i ng a nd a f t e r  a  di s a gr e e me nt  wi t h t he  pr i nc i pa l  r e ga r di ng

Rowe ' s  t e a c he r  e va l ua t i on.   The  c ha r ge s  a ga i ns t  Rowe  i nc l ude d

wa l ki ng out  of  t wo c onf e r e nc e s  c a l l e d by t he  pr i nc i pa l ,  r e f us i ng

t o e nt e r  i nt o di s c us s i ons  wi t h t he  pr i nc i pa l ,  a nd s t a t i ng t ha t

t he  pr i nc i pa l  ha d l i e d a bout  e a r l i e r  e ve nt s .   Af t e r  a  he a r i ng

be f or e  t he  Boa r d,  Rowe  wa s  di s mi s s e d.  

Be gi nni ng i n  1986 or  1987,  Rowe  a ga i n s ought  a  t e a c hi ng

j ob i n  t he  Cha t t a nooga  s c hool  s ys t e m.   He  wa s  e mpl oye d a s  a

s ubs t i t ut e  t e a c he r  dur i ng t he  1987- 88 s c hool  ye a r ,  a nd s ubs t i t ut e

t a ught  f or  r oughl y ha l f  of  t he  s c hool  da ys  t ha t  ye a r .   By a l l

i ndi c a t i ons ,  he  pe r f or me d s a t i s f a c t or i l y ,  a nd t he r e  we r e  no

ne ga t i ve  oc c ur r e nc e s  r e por t e d r e ga r di ng hi s  e mpl oyme nt .   I n  f a c t ,

Rowe  r e c e i ve d f a vor a bl e  r e c omme nda t i ons 2 f or  f ul l - t i me  e mpl oyme nt

f r om t he  pr i nc i pa l s  of  t wo s c hool s  a t  whi c h he  t a ught .   

Some t i me  i n  1988,  a f t e r  t he  1987- 88 s c hool  ye a r ,  i t

c a me  t o  t he  a t t e nt i on of  Re ynol ds  t ha t  Rowe  ha d pr e vi ous l y be e n

f i r e d by t he  Boa r d,  a nd t ha t  hi s  na me  wa s  on t he  l i s t  of  e l i gi bl e
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s ubs t i t ut e  t e a c he r s .   Bot h Re ynol ds  a nd Dr .  Cl i f f or d He ndr i x,

a c t i ng s upe r i nt e nde nt  dur i ng t ha t  s c hool  ye a r ,  t e s t i f i e d t ha t

t he y we r e  not  pr e vi ous l y a wa r e  t ha t  Rowe  ha d be e n pl a c e d on t he

s ubs t i t ut e  t e a c he r  l i s t .   Re ynol ds  f ur t he r  t e s t i f i e d t ha t

a l t hough t he  Boa r d a ppr ove d t he  l i s t  wi t h Rowe ' s  na me  on i t ,  t he

Boa r d wa s  not  i n  t he  ha bi t  of  goi ng ove r  t he  na me s  one  by one ,

a nd t ha t  he  s us pe c t e d no one  on t he  Boa r d wa s  s pe c i f i c a l l y  a wa r e

t ha t  i t  wa s  gi vi ng Rowe  a  s t a mp of  a ppr ova l  t o  s ubs t i t ut e  t e a c h.  

Upon Re ynol ds '  d i s c ove r y t ha t  Rowe  ha d be e n f i r e d f or  c a us e  s ome

e i ght  ye a r s  e a r l i e r ,  he  di r e c t e d t ha t  Rowe ' s  na me  be  r e move d f r om

t he  l i s t .  

Dur i ng t hi s  t i me ,  a nd t he r e a f t e r ,  Rowe  c ont i nue d hi s

e f f or t s  t o  f i nd pe r ma ne nt  e mpl oyme nt  i n  t he  Cha t t a nooga  s c hool

s ys t e m.   He  s c a nne d t he  e mpl oyme nt  ope ni ngs ,  s e nt  l e t t e r s  a nd

r e s ume s  a ppl yi ng f or  bot h a dmi ni s t r a t i ve  a nd t e a c hi ng pos i t i ons ,

a nd ma de  s e ve r a l  a t t e mpt s  t o  ope n l i ne s  of  c ommuni c a t i on wi t h t he

s upe r i nt e nde nt ' s  of f i c e .   He  r e c e i ve d no r e s pons e  t o  a ny of  hi s

i nqui r i e s .   Rowe  t e s t i f i e d,  " I  wa s  t ot a l l y l oc ke d out ,  j u s t

i gnor e d.  .  . I n  f a c t ,  I  wa s  t r e a t e d l i ke  a  nonpe r s on. "   

I n  1990,  Rowe ,  who i s  Af r i c a n- Ame r i c a n,  f i l e d a

c ompl a i nt  wi t h t he  Ci t y of  Cha t t a nooga  Huma n Ri ght s  a nd Huma n

Re l a t i ons  Commi s s i on,  p r ot e s t i ng hi s  t r e a t me nt  a nd a l l e gi ng t ha t

t he  Boa r d di s c r i mi na t e d a ga i ns t  hi m i n hi r i ng whi t e  a ppl i c a nt s

f or  t wo va c a nt  pr i nc i pa l  pos i t i ons .   The  Commi s s i on r e vi e we d

Rowe ' s  c a s e  a nd ma de  t he  f ol l owi ng f i ndi ngs :
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Mr .  Rowe  wa s  una bl e  t o  s how t ha t  r a c e  or  a ge
wa s  t he  ba s i s  f or  t he  Cha t t a nooga  Publ i c
Sc hool s  [ s i c ]  de c i s i on r e ga r di ng t he
pr i nc i pa l  pos i t i ons .

The  Cha t t a nooga  Publ i c  Sc hool s  ne e d t o  e ns ur e
t ha t  t i me l y not i c e  i s  gi ve n t o a l l  a ppl i c a nt s
r e ga r di ng t he  s t a t us  of  t he i r  a ppl i c a t i on.

The  Cha t t a nooga  Publ i c  Sc hool s  ne e d t o
e s t a bl i s h uni f or m a nd c ons i s t e nt  pol i c i e s
whi c h a ddr e s s  pr e vi ous l y di s mi s s e d t e a c he r s '
a nd s ubs t i t ut e  t e a c he r s '  a bi l i t y t o obt a i n
e mpl oyme nt  wi t hi n t he  Cha t t a nooga  Publ i c
Sc hool s .  

On Apr i l  8 ,  1991,  t he  Boa r d a dopt e d pol i c y 4117. 5,  t he

pol i c y a t t a c ke d by Rowe  i n t hi s  c a s e .   I t  pr ovi de s  a s  f ol l ows :

Any e mpl oye e  of  t he  Boa r d of  Educ a t i on
t e r mi na t e d f or  c a us e ,  i ne f f i c i e nc y,  or
i mmor a l i t y s ha l l  not  be  e l i gi bl e  f or
r e e mpl oyme nt ,  whe t he r  a t  t he  s a me  or
di f f e r e nt  l e ve l .   Ne i t he r  s ha l l  s uc h
i ndi vi dua l s  be  e l i gi bl e  f or  e mpl oyme nt  on a
c ont r a c t  ba s i s ,  i nc l udi ng s e r vi ng a s
s ubs t i t ut e  t e a c he r .   

Rowe  ha s  not  be e n c ons i de r e d f or  a ny pos i t i on wi t h t he

Cha t t a nooga  s c hool  s ys t e m s i nc e  t he  Boa r d a dopt e d t he  pol i c y.
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4 2  U. S . C.  §  1 9 8 3  p r o v i d e s :   " Ev e r y  p e r s o n  wh o ,  u n d e r  c o l o r  o f  a n y

s t a t u t e ,  o r d i n a n c e ,  r e g u l a t i o n ,  c u s t o m,  o r  u s a g e ,  o f  a n y  S t a t e  o r  Te r r i t o r y  o r

t h e  Di s t r i c t  o f  Co l u mb i a ,  s u b j e c t s ,  o r  c a u s e s  t o  b e  s u b j e c t e d ,  a n y  c i t i z e n  o f

t h e  Un i t e d  St a t e s  o r  o t h e r  p e r s o n  wi t h i n  t h e  j u r i s d i c t i o n  t h e r e o f  t o  t h e

d e p r i v a t i o n  o f  a n y  r i g h t s ,  p r i v i l e g e s ,  o r  i mmu n i t i e s  s e c u r e d  b y  t h e

Co n s t i t u t i o n  a n d  l a ws ,  s h a l l  b e  l i a b l e  t o  t h e  p a r t y  i n j u r e d  i n  a n  a c t i o n  a t

l a w,  s u i t  i n  e q u i t y ,  o r  o t h e r  p r o p e r  p r o c e e d i n g  f o r  r e d r e s s . "

4
I r r e b u t t a b l e  p r e s u mp t i o n s  o f  f a c t  t h a t  a r e  n o t  u n i v e r s a l l y  t r u e  a r e

g e n e r a l l y  d i s f a v o r e d  i n  t h e  l a w.   S e e ,  e . g . ,  St a nl e y  v .  I l l i no i s ,  40 5  U. S .

6 4 5 ,  9 2  S. Ct .  1 2 0 8 ,  3 1  L. Ed . 2 d  5 5 1  ( 1 9 7 2 )  ( I r r e b u t t a b l e  p r e s u mp t i o n  t h a t  a l l

u n we d  f a t h e r s  a r e  u n f i t  p a r e n t s  u n c o n s t i t u t i o n a l ) ;  Vl a nd i s  v .  Kl i ne ,  41 2  U. S .

4 4 1 ,  9 3  S. Ct .  2 2 3 0 ,  3 7  L. Ed . 2 d  6 3  ( 1 9 7 3 )  ( I r r e b u t t a b l e  p r e s u mp t i o n  o f

s t u d e n t s '  n o n r e s i d e n c y ,  p r e c l u d i n g  i n - s t a t e  t u i t i o n  e l i g i b i l i t y ,

u n c o n s t i t u t i o n a l ) ;   Cl e v e l and  Bd.  o f  Ed .  v .  LaFl e ur ,  41 4  U. S .  63 2 ,  94  S . Ct .

7 9 1 ,  3 9  L. Ed . 2 d  5 2  ( 1 9 7 4 )  ( I r r e b u t t a b l e  p r e s u mp t i o n  t h a t  a l l  s c h o o l t e a c h e r s

i n c o mp e t e n t  t o  t e a c h  d u r i n g  l a s t  f i v e  mo n t h s  o f  p r e g n a n c y  u n c o n s t i t u t i o n a l ) .

7

I I

 I n  or de r  f or  Rowe  t o  pr e va i l  on hi s  §  1983 c l a i m,  he

mus t  de mons t r a t e  t ha t  t he  de f e nda nt s ,  unde r  c ol or  of  s t a t e  l a w,

de pr i ve d hi m " of  .  .  .  r i ght s ,  p r i vi l e ge s ,  o r  i mmuni t i e s  s e c ur e d

by t he  Cons t i t ut i on.  .  . " 3  Rowe  a s s e r t e d t ha t  t he  de f e nda nt s

i mpr ope r l y r e f us e d t o  c ons i de r  hi m f or  e mpl oyme nt  be c a us e  of  t he

pol i c y.   As  s t a t e d e a r l i e r ,  t he  Cha nc e l l or  r ul e d t he  pol i c y

i nva l i d  a s  c r e a t i ng a n i r r e but t a bl e  pr e s umpt i on 4 whi c h,  " i f  t a ke n

a t  f a c e  va l ue ,  or  i t s  l a ngua ge  on i t s  f a c e ,  [ i s ]  s ome wha t

a r bi t r a r y a nd c a pr i c i ous . "   The  de f e nda nt s  ha ve  not  c ha l l e nge d

t hi s  r ul i ng on a ppe a l .   

The  de f e nda nt s  a r gue  t ha t  t he y ha ve  not  vi ol a t e d Rowe ' s

c ons t i t ut i ona l  r i ght s  by f a i l i ng t o  c ons i de r  hi m

f or  e mpl oyme nt .   Thus ,  we  mus t  i ni t i a l l y de t e r mi ne  whe t he r  t he y

a r e  c or r e c t  i n  t hi s  a s s e r t i on,  or  put  a not he r  wa y,  whe t he r  Rowe

ha s  pr e s e nt e d a  c ons t i t ut i ona l l y  c ogni z a bl e  c l a i m.
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Th e  Fo u r t e e n t h  Ame n d me n t  r e a d s  i n  r e l e v a n t  p a r t :  " No  s t a t e  s h a l l  ma k e

o r  e n f o r c e  a n y  l a w wh i c h  s h a l l  a b r i d g e  t h e  p r i v i l e g e s  o r  i mmu n i t i e s  o f

c i t i z e n s  o f  t h e  Un i t e d  St a t e s ;  n o r  s h a l l  a n y  s t a t e  d e p r i v e  a  p e r s o n  o f  l i f e ,

l i b e r t y ,  o r  p r o p e r t y ,  wi t h o u t  d u e  p r o c e s s  o f  l a w;  n o r  d e n y  t o  a n y  p e r s o n

wi t h i n  i t s  j u r i s d i c t i o n  t h e  e q u a l  p r o t e c t i o n  o f  t h e  l a ws . "
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The  e s s e nc e  of  Rowe ' s  c ompl a i nt  i s  t ha t  t he  de f e nda nt s

vi ol a t e d hi s   " pr ope r t y"  a nd " l i be r t y"  i nt e r e s t s ,  e mbodi e d i n  t he

Due  Pr oc e s s  c l a us e  of  t he  Four t e e nt h Ame ndme nt , 5 t o  pur s ue  hi s

c hos e n oc c upa t i on a nd pr of e s s i on wi t hout  a r bi t r a r y gove r nme nt a l

i nt e r f e r e nc e .

Rowe  doe s  not  ha ve  a  pr ot e c t e d " pr ope r t y"  i nt e r e s t  i n

be i ng e mpl oye d by t he  Boa r d,  a s  t he  Uni t e d St a t e s  Supr e me  Cour t ' s

t e a c hi ng i n  Boar d of  Re ge nt s  of  St at e  Col l e ge s  v .  Rot h,  408 U. S.

564,  577,  92 S. Ct .  2701,  2709,  33 L. Ed. 2d 548 ( 1972) ,  ma ke s

c l e a r :

To ha ve  a  pr ope r t y i nt e r e s t  i n  a  be ne f i t ,  a
pe r s on c l e a r l y  mus t  ha ve  mor e  t ha n a n
a bs t r a c t  ne e d or  de s i r e  f or  i t .   He  mus t  ha ve
mor e  t ha n a  uni l a t e r a l  e xpe c t a t i on of  i t .   He
mus t ,  i n s t e a d,  ha ve  a  l e gi t i ma t e  c l a i m of
e nt i t l e me nt  t o  i t .  

Rowe  c a nnot  ma ke  a ny l e gi t i ma t e  c l a i m of  e nt i t l e me nt  t o  a n

e mpl oyme nt  pos i t i on wi t h t he  Cha t t a nooga  s c hool  s ys t e m;

c ons e que nt l y ,  we  hol d he  doe s  not  ha ve  a  pr ope r t y i nt e r e s t

pr ot e c t e d by t he  Four t e e nt h Ame ndme nt .    

Rowe  a l s o c l a i ms  a  vi ol a t i on of  a  due  pr oc e s s  " l i be r t y"

i nt e r e s t - - t he  r i ght  t o  pur s ue  hi s  oc c upa t i on a nd pr of e s s i on
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wi t hout  a r bi t r a r y s t a t e  i nt e r f e r e nc e .   As  e a r l y a s  1915,  t he

Supr e me  Cour t  r e c ogni z e d t ha t  t hi s  r i ght  me r i t s  c ons t i t ut i ona l

pr ot e c t i on:  

I t  r e qui r e s  no a r gume nt  t o  s how t ha t  t he
r i ght  t o  wor k f or  a  l i vi ng i n  t he  c ommon
oc c upa t i ons  of  t he  c ommuni t y i s  of  t he  ve r y
e s s e nc e  of  t he  pe r s ona l  f r e e dom a nd
oppor t uni t y  t ha t  i t  wa s  t he  pur pos e  of  t he
[ Four t e e nt h]  Ame ndme nt  t o  s e c ur e .

Tr uax v .  Rai c h,  239 U. S.  33,  36 S. Ct .  7 ,  10,  60 L. Ed.  131 ( 1915) .  

The  Cour t  ha s  f ur t he r  e xpounde d on t he  " l i be r t y"  r i ght  pr ot e c t e d

by t he  Four t e e nt h Ame ndme nt :

" Whi l e  t hi s  c our t  ha s  not  a t t e mpt e d t o  de f i ne
wi t h e xa c t ne s s  t he  l i be r t y.  .  . gua r a nt e e d [ by
t he  Four t e e nt h Ame ndme nt ] ,  t he  t e r m ha s
r e c e i ve d muc h c ons i de r a t i on a nd s ome  of  t he
i nc l ude d t hi ngs  ha ve  be e n de f i ni t e l y  s t a t e d.  
Wi t hout  doubt ,  i t  de not e s  not  me r e l y f r e e dom
f r om bodi l y  r e s t r a i nt  but  a l s o t he  r i ght  of
t he  i ndi vi dua l .  .  . t o  e nga ge  i n  a ny of  t he
c ommon oc c upa t i ons  of  l i f e .  .  . "  [ c i t e ]   I n  a
Cons t i t ut i on f or  a  f r e e  pe opl e ,  t he r e  c a n be
no doubt  t ha t  t he  me a ni ng of  ' l i be r t y '  mus t
be  br oa d i nde e d.

Boar d of  Re ge nt s  of  St at e  Col l e ge s  v .  Rot h,  408 U. S.  564,  572,  92

S. Ct .  2701,  2706- 07 ( 1972) ,  quot i ng Me y e r  v .  Ne br as ka,  262 U. S.

390,  399,  43 S. Ct .  625,  626,  67 L. Ed.  1042 ( 1923) .   Thus ,  Rowe

doe s  ha ve  a  pr ot e c t e d l i be r t y  i nt e r e s t  i n  pur s ui ng hi s  c hos e n

oc c upa t i on;  howe ve r ,  t he  que s t i on r e ma i ns  whe t he r  t he  de f e nda nt s '

a c t i ons  vi ol a t e d t hi s  r i ght .

I I I
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The  Cha nc e l l or  he l d t ha t  a l t hough t he  pol i c y wa s

i nva l i d ,  t he  e vi de nc e  di d not  s how t ha t  t he  Boa r d woul d ha ve

hi r e d Rowe  i n t he  a bs e nc e  of  t he  pol i c y,  or ,  i n  ot he r  wor ds ,  t he

e xi s t e nc e  of  t he  pol i c y wa s  not  a  ma j or  or  de t e r mi na t i ve  f a c t or

i n  t he  de c i s i on not  t o  r e hi r e  Rowe .   The  Cha nc e l l or  e xpr e s s e d t he

f ol l owi ng:

He r e  i n  t hi s  c a s e ,  howe ve r ,  t he  Cour t  ha s  a
di f f i c ul t  t i me  i n pl a c i ng t hi s  pol i c y a s
ha vi ng muc h c a us e  or  r e l a t i ons hi p t o  Mr .
Rowe ' s  di f f i c ul t i e s .   The  Cour t  ha s  s e e n
not hi ng i n  t he  pr oof  t oda y t o  i ndi c a t e  t ha t
Mr .  Rowe  woul d ha ve  be e n r e hi r e d but  f or  t hi s
pol i c y s t a t e me nt .

The  Cha nc e l l or  s pe c i f i c a l l y  pl a c e d t he  bur de n upon Rowe  t o s how

he  woul d ot he r wi s e  ha ve  be e n hi r e d,  hol di ng,  " t he  Cour t  f i nds

t ha t  t he  pl a i nt i f f  ha s  not  e s t a bl i s he d t ha t  he  woul d ha ve  be e n

r e hi r e d but  f or  t he  pol i c y t ha t  i s  t he  s ubj e c t  of  t hi s  c a s e .  .  . "

Rowe  c ha l l e nge s  bot h t he  f i ndi ng t ha t  t he  pol i c y wa s  not  a

de t e r mi na t i ve  f a c t or  i n  t he  de c i s i on,  a nd t he  Cha nc e l l or ' s

pl a c e me nt  of  t he  bur de n upon hi m t o pr ove  ot he r wi s e .   We  a gr e e

wi t h Rowe  on bot h poi nt s .  

We  r e vi e w t he  Cha nc e l l or ' s  f i ndi ngs  of  f a c t  de  nov o

upon t he  r e c or d of  t he  t r i a l  c our t ,  a c c ompa ni e d by a  pr e s umpt i on

of  t he  c or r e c t ne s s  of  t he  f i ndi ngs ,  unl e s s  t he  pr e ponde r a nc e  of

t he  e vi de nc e  i s  ot he r wi s e .   T. R. A. P.  13( d) .   No s uc h pr e s umpt i on

of  c or r e c t ne s s  a t t a c he s  t o  t he  Cha nc e l l or ' s  c onc l us i ons  of  l a w.  
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Uni on Car bi de  Cor p.  v .  Huddl e s t on,  854 S. W. 2d 87,  91 ( Te nn.

1993) .

At  t r i a l ,  Rowe  c a l l e d St ua r t  Si l ve r ma n,  a s s oc i a t e

s upe r i nt e nde nt  f or  r e s our c e  ma na ge me nt  f or  t he  Cha t t a nooga  s c hool

s ys t e m.   Hi s  t e s t i mony wa s  a s  f ol l ows :

Q:  Ha s  [ s i c ]  Mr .  Rowe ' s  i nqui r i e s ,  a ppl i c a t i ons
r e ga r di ng e mpl oyme nt  be e n.  .  . f e d i nt o t he
s c r e e ni ng pr oc e s s  s i nc e  t he  a dopt i on of  t hi s
pol i c y,  4117. 5 i n  Apr i l  of  1991?

A:   .  .  . To my knowl e dge ,  a t  l e a s t  f or  t he  t wo
ye a r s  t ha t  I  wa s  i n  pe r s onne l  di r e c t l y ,  no,  a nd t o
t hi s  poi nt ,  no.

Q:   Oka y.   I s  t he  r e a s on f or  t ha t - - t he  e xi s t e nc e
of  t ha t  pol i c y- - t ha t  pr e c l ude s  hi m f r om be i ng
e l i gi bl e  f or  a  pos i t i on?

A:   Ye s .

* * *

Q:   I s  t he  r e a s on t ha t  hi s  a ppl i c a t i ons  a nd
i nqui r i e s  r e ga r di ng e mpl oyme nt  a r e  not  f e d i nt o
t he  s c r e e ni ng pr oc e s s  t he  e xi s t e nc e  of  t ha t  pol i c y
t ha t  ma ke s  hi m i ne l i gi bl e  f or  e mpl oyme nt ?   I
be l i e ve  t ha t  wa s  t he  que s t i on I  a s ke d.

A:   My i nt e r pr e t a t i on of  t he  pol i c y i s  onc e  a
pe r s on ha s  be e n t e r mi na t e d t ha t  t ha t  t he y a r e  not
e l i gi bl e  f or  e mpl oyme nt  a f t e r  t ha t .

De f e nda nt  Re ynol ds '  t e s t i mony on t hi s  poi nt  wa s  a s  f ol l ows :

Q:   You s a y t he  f i r s t  knowl e dge  a bout  Le ona r d Rowe
you r e c e i ve d c a me  f r om Boa r d Me mbe r s ?

A:   The  f i r s t  r e c ol l e c t i on I  ha ve  of  t hi s
pa r t i c ul a r  i ns t a nc e ,  I  be l i e ve  c a me  f r om t he
que s t i on f r om t he  Boa r d me mbe r s  a bout  why we  we r e
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hi r i ng s ome body ba c k t ha t  t he  Boa r d ha d f i r e d,
s pe c i f i c a l l y  t a ke n a c t i on,  a nd i t ' s  a l r e a dy be e n
t e s t i f i e d t ha t  t he  Boa r d ha d t he  a c t i on t o  hi r e
a nd f i r e  a t  t ha t  t i me .

Q:   Tha t ' s  c or r e c t .   Di d you t he n do s ome  f ur t he r
i nve s t i ga t i on i nt o Mr .  Rowe ' s  c i r c ums t a nc e s  a f t e r
t ha t  f i r s t  c ont a c t ?

A:   I  s i mpl y i nqui r e d a s  t o  whe t he r  or  not  t ha t
wa s  t he  c a s e ,  a nd I  f ound out  t ha t  i t  wa s  t he
c a s e .

* * *

Q:   Oka y.  Di d you t he n ma ke  f ur t he r  i nqui r y i nt o
hi s  pa s t  e mpl oyme nt  wi t h t he  Cha t t a nooga  Ci t y
Sc hool s ?

A:   J us t  t o  de t e r mi ne  whe t he r  or  not  he  ha d be e n
f i r e d by t he  Boa r d.   And I  de t e r mi ne d t ha t  by
l ooki ng a t  hi s  r e c or ds .

* * *

Q:   Di d you i nve s t i ga t e  f ur t he r  i nt o t he
c i r c ums t a nc e s  of  t he  or i gi na l  t e r mi na t i on be yond
j us t  de t e r mi ni ng f r om t he  r e c or d t ha t  he  ha d be e n
t e r mi na t e d by t he  Boa r d?

A:   No.

* * *

Q:   Oka y.   So t he  de t e r mi ni ng f a c t or ,  a s  f a r  a s
you we r e  c onc e r ne d,  wa s  t he  me r e  f a c t  t ha t  he  ha d
be e n t e r mi na t e d?

A:   Tha t ' s  r i ght .   And I  di d not  ha ve  t he
a ut hor i t y  t o  r e hi r e  hi m wi t hout  ha vi ng- - wi t hout
t he  Boa r d ' s  e xpr e s s e d a ppr ova l ,  j us t  a s  t he y
e xpr e s s l y f i r e d hi m.

* * *

Q:   Whe n you we r e  c ons i de r i ng t hi s  pol i c y,  i s n ' t
i t  t r ue  t ha t  pr e t t y  muc h a l l  you c ons i de r e d wa s
your  s or t  of  c onc l us i on or  opi ni on t ha t  s ome one
s houl d not  be  r e hi r e d who wa s  t e r mi na t e d?

A:   Tha t ' s  my a dmi ni s t r a t i ve  pr e r oga t i ve .

* * *
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Q:   You ha ve  ne ve r  s a t  down i n a  r oom wi t h Le ona r d
Rowe  a nd di s c us s e d hi s  qua l i f i c a t i ons ,  out l ook,
vi e w of  t e a c hi ng,  vi e w of  t he  r ol e  of  t he  t e a c he r
a dmi ni s t r a t or  i n  a  s c hool  s ys t e m?

A:   I t  wa s n ' t  ne c e s s a r y.   Mr .  Rowe  wa s  a l r e a dy a
t e r mi na t e d e mpl oye e  whe n I  c a me  on boa r d.

* * *

Q:   [ Af t e r  poi nt i ng out  t ha t  Re ynol ds  ha d ne ve r
s e e n Rowe  t e a c h or  di s c us s e d s c hool  ma t t e r s  wi t h
hi m,  a nd t ha t  Rowe  ha d r e c e i ve d s e ve r a l  r e c e nt
f a vor a bl e  r e c omme nda t i ons ]   Ye t  you s t i l l
woul dn ' t .  .  . e ve n c ons i de r  hi m,  wi t hout  di s c us s i ng
hi s  c i r c ums t a nc e s  a ny f ur t he r ,  f or  e mpl oyme nt  by
t he  boa r d?

A:   Tha t ' s  c or r e c t .   Tha t ' s  wha t  I  ha ve  t e s t i f i e d.

On c r os s - e xa mi na t i on,  Re ynol ds  s t a t e d t he  f ol l owi ng:

Q:   Now,  s i nc e  t he  VEP we nt  i nt o e f f e c t ,  you ha ve
ha d a ddi t i ona l  r i ght s  a s  s upe r i nt e nde nt  wi t h
r e ga r d t o  hi r i ng a nd f i r i ng;  i s  t ha t  c or r e c t ?

A:   Tha t ' s  c or r e c t .

Q:   And now t ha t  you ha ve  t ha t  a ut hor i t y ,  a s  you
s a y,  woul d you e xe r c i s e  your  pr e r oga t i ve  t o  hi r e
Le ona r d Rowe ?

A:   No.

Q:   One  ot he r  mi nor  que s t i on.   Obvi ous l y t he r e  i s -
- t he  s upe r i nt e nde nt  a nd t he  Boa r d ha ve  t o  wor k
t oge t he r  i n  s or t  of  a  c oope r a t i ve  r e l a t i ons hi p.

A:   Tha t ' s  c or r e c t .

Q:   And i s  i t  f or  t ha t  r e a s on t ha t  you woul d not
wa nt  t o  hi r e  s ome body s uc h a s  Mr .  Rowe  wi t hout
Boa r d a ppr ova l ?

A:   Tha t ' s  c or r e c t .

The  a bove  t e s t i mony l a r ge l y s pe a ks  f or  i t s e l f ;  we  f i nd

t ha t  i t  e s t a bl i s he s  by a  pr e ponde r a nc e  of  t he  e vi de nc e  t ha t  t he
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de f e nda nt s ,  i n  de c i di ng not  t o  c ons i de r  Rowe ' s  a ppl i c a t i ons  a nd

i nqui r i e s ,  di d c ons i de r  a nd r e l y upon t he  unc ons t i t ut i ona l

pol i c y,  a nd t he r e f or e  i t  wa s  a  ma j or  f a c t or  i n  t he  de c i s i on.   The

t e s t i mony c l e a r l y de mons t r a t e s  t ha t  l i t t l e ,  i f  a nyt hi ng,  wa s

c ons i de r e d be yond t he  f a c t  t ha t  Rowe  ha d,  s ome  e i ght  ye a r s

e a r l i e r ,  be e n t e r mi na t e d by t he  Boa r d.  

I V

We  t hus  a r r i ve  a t  t he  que s t i on of  whe t he r  t he

de f e nda nt s '  a c t i ons  i n  r e f us i ng t o  c ons i de r  Rowe  f or  e mpl oyme nt ,

a nd r e l yi ng s ubs t a nt i a l l y  on t he  i nva l i da t e d pol i c y,  r i s e  t o  t he

l e ve l  t ha t  Rowe ' s  c ons t i t ut i ona l l y pr ot e c t e d l i be r t y i nt e r e s t  i n

pur s ui ng hi s  c hos e n pr of e s s i on i s  i nf r i nge d,  t he r e f or e  e nt i t l i ng

hi m t o pr oc e dur a l  due  pr oc e s s .   We  hol d t ha t  on t he  f a c t s  of  t hi s

c a s e ,  Rowe  wa s  e nt i t l e d t o  due  pr oc e s s .

Rot h,  s upr a,  i s  t he  s e mi na l  c a s e  i n  t hi s  a r e a  of

c ons t i t ut i ona l  l a w.   I n  Rot h,  t he  Cour t  he l d t ha t  a  s t a t e

uni ve r s i t y ' s  de c i s i on not  t o  r e hi r e  a  nont e nur e d t e a c he r  f or  a

s pe c i f i c  pos i t i on di d not  vi ol a t e  hi s  c ons t i t ut i ona l  r i ght s .  

Howe ve r ,  t he  Cour t  e l a bor a t e d on s i t ua t i ons  whe r e  s uc h a  de c i s i on

mi ght  i nf r i nge  upon a  l i be r t y  r i ght :

The  St a t e ,  i n  de c l i ni ng t o r e hi r e  t he
r e s ponde nt ,  di d not  ma ke  a ny c ha r ge
a ga i ns t  hi m t ha t  mi ght  s e r i ous l y da ma ge
hi s  s t a ndi ng a nd a s s oc i a t i ons  i n  hi s
c ommuni t y.   I t  d i d  not  ba s e  t he
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nonr e ne wa l  of  hi s  c ont r a c t  on a  c ha r ge ,
f or  e xa mpl e ,  t ha t  he  ha d be e n gui l t y  of
di s hone s t y,  or  i mmor a l i t y .  

* * *

Si mi l a r l y,  t he r e  i s  no s ugge s t i on t ha t
t he  St a t e ,  i n  de c l i ni ng t o r e - e mpl oy t he
r e s ponde nt ,  i mpos e d on hi m a  s t i gma  or
ot he r  di s a bi l i t y  t ha t  f or e c l os e d hi s
f r e e dom t o t a ke  a dva nt a ge  of  ot he r
e mpl oyme nt  oppor t uni t i e s .   The  St a t e ,
f or  e xa mpl e ,  di d not  i nvoke  a ny
r e gul a t i ons  t o  ba r  t he  r e s ponde nt  f r om
a l l  ot he r  publ i c  e mpl oyme nt  i n  s t a t e
uni ve r s i t i e s .   Ha d i t  done  s o,  t h i s ,
a ga i n,  woul d be  a  di f f e r e nt  c a s e .   For
" [ t ] o  be  de pr i ve d not  onl y of  pr e s e nt
gove r nme nt  e mpl oyme nt  but  of  f ut ur e
oppor t uni t y  f or  i t  c e r t a i nl y i s  no s ma l l
i nj ur y .  .  . "

Rot h,  408 U. S.  a t  573- 4,  92 S. Ct .  a t  2707.   The  f e de r a l  Si xt h

Ci r c ui t  Cour t  of  Appe a l s ,  e xt r a pol a t i ng upon t he  Rot h c our t ' s

s t a t e me nt s ,  ha s  s t a t e d,  

[ t ] he  c onc e pt  of  " l i be r t y"  r e c ogni z e s
t wo pa r t i c ul a r  i nt e r e s t s  of  a  publ i c
e mpl oye e :  1)  t he  pr ot e c t i on of  hi s  or
he r  good na me ,  r e put a t i on,  honor  a nd
i nt e gr i t y;  a nd,  2)  hi s  or  he r  f r e e dom
t o t a ke  a dva nt a ge  of  ot he r  e mpl oyme nt
oppor t uni t i e s .  

Sul l i v an v .  Br own,  544 F. 2d 279,  283 ( 6t h Ci r .  1976) .   Thi s  i s

s ubs t a nt i a l l y  t he  s a me  ge ne r a l  r ul e  a ppl i e d by t he  ot he r  f e de r a l

c i r c ui t  c our t s .   Se e ,  e . g . ,  We l l s  v .  Hi c o I nde p.  Sc h.  Di s t . ,  736

F. 2d 243,  256 ( 5t h Ci r .  1984) ;  Lar r y  v .  Lawl e r ,  605 F. 2d 954,  957

( 7t h Ci r .  1978) ;   Buhr  v .  Buf f al o Publ i c  Sc h.  Di s t .  No.  38,  509

F. 2d 1196,  1199 ( 8t h Ci r .  1974) .
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Rot h ,  4 0 8  U. S .  a t  5 7 5 ,  9 2  S. Ct .  a t  2 7 0 8   ( " I t  s t r e t c h e s  t h e  c o n c e p t  t o o

f a r  t o  s u g g e s t  t h a t  a  p e r s o n  i s  d e p r i v e d  o f  ' l i b e r t y '  wh e n  h e  s i mp l y  i s  n o t

r e h i r e d  i n  o n e  j o b  b u t  r e ma i n s  a s  f r e e  a s  b e f o r e  t o  s e e k  a n o t h e r . " )

7
Sc hwar e  v .  Boa r d  o f  Law Exa mi ne r s ,  3 5 3  U. S .  2 3 2 ,  2 3 8 - 3 9 ,  7 7  S. Ct .  7 5 2 ,

7 5 6 ,  1  L. Ed . 2 d  7 9 6  ( 1 9 5 7 )  ( " A St a t e  c a n n o t  e x c l u d e  a  p e r s o n  f r o m t h e  p r a c t i c e

o f  l a w o r  a n y  o t h e r  o c c u p a t i o n  i n  a  ma n n e r  o r  f o r  r e a s o n s  t h a t  c o n t r a v e n e  t h e

Du e  Pr o c e s s  o r  Eq u a l  Pr o t e c t i o n  Cl a u s e  o f  t h e  Fo u r t e e n t h  Ame n d me n t . " ) ;  Rot h ,  

4 0 8  U. S .  a t  5 7 4 - 7 5 ,  9 2  S. Ct .  a t  2 7 0 7 .

16

I n t he  i ns t a nt  c a s e ,  Rowe  ha s  not  a l l e ge d t ha t  t he

s t a t e  ha s  i mpe r mi s s i bl y i mpugne d hi s  r e put a t i on or  i nt e gr i t y  by

r e f us i ng t o  c ons i de r  hi r i ng hi m;  he  i ns t e a d r e l i e s  on t he  s e c ond

pr ong of  t he  a na l ys i s ,  c ont e ndi ng t ha t  t he  pol i c y pl a c e d upon hi m

s uc h a  " s t i gma  or  ot he r  di s a bi l i t y"  t ha t  e nt i r e l y  f or e c l os e d hi s

f r e e dom t o t a ke  a dva nt a ge  of  t he  ma j or i t y  of  t e a c hi ng

oppor t uni t i e s  i n  hi s  home  c ommuni t y of  Cha t t a nooga .   Re ga r di ng

t hi s  c ont e nt i on,  t he  a ppl i c a bl e  c a s e l a w r e ve a l s  t wo c l e a r

pr opos i t i ons :  ( 1)  a  publ i c  e mpl oye r ' s  r e f us a l  t o  c ons i de r

r e hi r i ng a  pr os pe c t i ve  e mpl oye e  f or  a  s i ngl e  pos i t i on doe s  not

r i s e  t o t he  l e ve l  of  a  c ons t i t ut i ona l  vi ol a t i on; 6 a nd ( 2)  a  s t a t e

c a nnot  c ons t i t ut i ona l l y  i mpos e  a r bi t r a r y r e s t r i c t i ons  or

c l a s s i f i c a t i ons  on a  pr os pe c t i ve  e mpl oye e  whi c h f or e c l os e  hi s  or

he r  pur s ui t  of  a n e nt i r e  c hos e n oc c upa t i on. 7  The  f a c t s  of  t hi s

c a s e  f a l l  s qua r e l y i n  t he  mi ddl e  of  t he s e  t wo pr opos i t i ons .

   

I t  r e qui r e s  l i t t l e  a na l ys i s  t o  de mons t r a t e  t ha t  t he

de f e nda nt s ,  by vi r t ue  of  t he  pol i c y,  i mpos e d upon Rowe  a  " s t i gma

or  ot he r  di s a bi l i t y  t ha t  f or e c l os e d hi s  f r e e dom t o t a ke  a dva nt a ge

of  ot he r  e mpl oyme nt  oppor t uni t i e s . "   The  pol i c y ope r a t e d t o

e nt i r e l y  ba r  Rowe  f r om a ny a nd a l l  e mpl oyme nt  wi t hi n t he  s c hool

s ys t e m,  wi t hout  r e ga r d t o  how l ong a go he  wa s  di s mi s s e d or  t he
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unde r l yi ng ba s i s  of  hi s  " f or  c a us e "  di s mi s s a l .   Fur t he r ,  t he

pol i c y ma ke s  no pr ovi s i on f or  a n i ndi vi dua l i z e d de t e r mi na t i on

t ha t  a  pr os pe c t i ve  e mpl oye e  ha s  be e n r e ha bi l i t a t e d or  be c ome  mor e

ma t ur e  ove r  t i me ;  i t  c r e a t e s  a  c onc l us i ve  pr e s umpt i on whi c h

s t a nds  wi t hout  e xc e pt i on.

We  t hi nk t ha t  whe r e  a  publ i c  e mpl oye r  a c t s  t o  e nt i r e l y

ba r ,  f or e ve r ,  wi t hout  f ur t he r  c ons i de r a t i on,  a n ot he r wi s e

qua l i f i e d a ppl i c a nt  f r om a l l  e mpl oyme nt  i n  a  c ommuni t y- wi de

s c hool  s ys t e m,  t he  a ppl i c a nt  i s  e nt i t l e d t o t he  pr ot e c t i on of

pr oc e dur a l  due  pr oc e s s .   The  de f e nda nt s  ma ke  muc h of  t he  f a c t

t ha t  Rowe  wa s  f r e e  t o  move  s ome whe r e  e l s e  i n  t he  s t a t e  t o  a ppl y

f or  a  t e a c hi ng j ob,  or  t ha t  he  c oul d s e e k a  c ount y pos i t i on.  

Howe ve r ,  t he  de f e nda nt s  ha ve  a dmi t t e d t ha t  t he  Cha t t a nooga  s c hool

s ys t e m c ompr i s e s  t he  ma j or i t y  of  e mpl oyme nt  oppor t uni t i e s  f or  a

t e a c he r  l i vi ng i n  Cha t t a nooga .   We  do not  t hi nk i t  a  s uf f i c i e nt

a ns we r  f or  a  publ i c  e nt i t y  t o  s a y t ha t  t he  pr os pe c t i ve  e mpl oye e ' s

due  pr oc e s s  r i ght s  a r e  not  i mpl i c a t e d be c a us e  he  i s  f r e e  t o  pa c k

hi s  ba gs  a nd l e a ve  hi s  home  c ommuni t y i n  s e a r c h of  a  j ob i n  hi s

c hos e n pr of e s s i on.   I n  r e s pons e  t o  a n i nqui r y a s  t o  why he  woul d

r e t ur n t o  a  s ys t e m whi c h pr e vi ous l y ha d t e r mi na t e d hi s

e mpl oyme nt ,  Rowe  t e s t i f i e d,

We l l ,  t h i s  ha s  be e n my l i f e - l ong dr e a m.   I
f e l t  t ha t  a s  a n Ame r i c a n c i t i z e n I ' m e nt i t l e d
t o go a f t e r  my dr e a m a nd hope f ul l y  be c ome - -
a nd c ont i nue  t o  be c ome  a  pr oduc t i ve  c i t i z e n
gi vi ng a  c ont r i but i on ba c k t o  t he  c ommuni t y
t ha t  I  wa s  a  pr oduc t  of .
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The  de f e nda nt s  a s s e r t  t ha t  t he  ge ne r a l  not i on t ha t

t he r e  i s  no r i ght  t o  a  gove r nme nt a l  be ne f i t  s uc h a s  publ i c

e mpl oyme nt  s houl d c ont r ol  t hi s  c a s e ,  c i t i ng,  i nt e r  al i a ,  El r od v .

Bur ns ,  427 U. S.  347,  360- 61,  96 S. Ct .  2673,  2683,  49 L. Ed. 2d 547

( 1976) .   Howe ve r ,  t he  El r od c as e  r e f u t e s  t ha t  pr i nc i pl e :  " ' The

t he or y t ha t  publ i c  e mpl oyme nt  whi c h ma y be  de ni e d a l t oge t he r  ma y

be  s ubj e c t e d t o  a ny c ondi t i ons ,  r e ga r dl e s s  of  how unr e a s ona bl e ,

ha s  be e n uni f or ml y r e j e c t e d. ' "  I d . ,  quot i ng Ke y i s hi an v .  Boar d of

Re ge nt s ,  385 U. S.  589,  605- 606,  87 S. Ct .  675,  685,  17 L. Ed. 2d 570

( 1967) .    Fur t he r ,  t he  Supr e me  Cour t ,  i n  t he  c ompa ni on c a s e  t o

Rot h,  s t a t e d,  

For  a t  l e a s t  a  qua r t e r - c e nt ur y,  t hi s  Cour t
ha s  ma de  c l e a r  t ha t  e ve n t hough a  pe r s on ha s
no " r i ght "  t o  a  va l ua bl e  gove r nme nt a l  be ne f i t
a nd e ve n t hough t he  gove r nme nt  ma y de ny hi m
t he  be ne f i t  f or  a ny numbe r  of  r e a s ons ,  t he r e
a r e  s ome  r e a s ons  upon whi c h t he  gove r nme nt
ma y not  r e l y .   I t  ma y not  de ny a  be ne f i t  t o  a
pe r s on on a  ba s i s  t ha t  i nf r i nge s  hi s
c ons t i t ut i ona l l y  pr ot e c t e d i nt e r e s t s  .  . .

Pe r r y  v .  Si nde r mann,  408 U. S.  593,  597,  92 S. Ct .  2694,  2697,  33

L. Ed. 2d 548 ( 1972) .   Thus ,  t he  ge ne r a l  pr i nc i pl e  t ha t  t he r e  i s  no

r i ght  t o  gove r nme nt  e mpl oyme nt  i s  of  l i t t l e  a i d  t o  our  due

pr oc e s s  a na l ys i s .   " To s t a t e  t ha t  a  pe r s on doe s  not  ha ve  a

c ons t i t ut i ona l  r i ght  t o  gove r nme nt  e mpl oyme nt  i s  onl y t o  s a y t ha t

he  mus t  c ompl y wi t h r e a s ona bl e ,  l a wf ul  a nd nondi s c r i mi na t or y

t e r ms  l a i d  down by t he  pr ope r  a ut hor i t i e s . "   Sl oc howe r  v .  Boar d
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of  Hi ghe r  Ed.  of  Ci t y  of  N. Y. ,  350 U. S.  551,  555,  76 S. Ct .  637,

639- 40,  100 L. Ed.  692 ( 1956) .

Rot h,  a ga i n,  s pe a ks  t o t hi s  i s s ue :

The  Cour t  ha s  he l d,  f or  e xa mpl e ,  t ha t  a
St a t e ,  i n  r e gul a t i ng e l i gi bi l i t y f or  a
t ype  of  pr of e s s i ona l  e mpl oyme nt ,  c a nnot
f or e c l os e  a r ange  of  oppor t uni t i e s  " i n  a
ma nne r .  .  . t ha t  c ont r a ve ne [ s ] .  .  . Due
Pr oc e s s , "  [ c i t e ] ,  a nd,  s pe c i f i c a l l y,  i n
a  ma nne r  t ha t  de ni e s  t he  r i ght  t o  a  f ul l
pr i or  he a r i ng.

Rot h,  408 U. S.  a t  574,  92 S. Ct .  a t  2707 ( e mpha s i s  a dde d) .   We

t hi nk t he  " r a nge  of  oppor t uni t i e s "  f or e c l os e d i n  t hi s  c a s e  wa s

s uf f i c i e nt l y l a r ge  t o i mpl i c a t e  Rowe ' s  l i be r t y i nt e r e s t ,

r e qui r i ng t ha t  due  pr oc e s s  be  me t .

V

Fi na l l y ,  we  a ddr e s s  t he  que s t i on of  wha t  pr oc e s s  wa s

due  Rowe .   " Whe n pr ot e c t e d i nt e r e s t s  a r e  i mpl i c a t e d,  t he  r i ght  t o

s ome  ki nd of  pr i or  he a r i ng i s  pa r a mount . "   I d. ,  408 U. S.  a t  569-

70,  92 S. Ct .  a t  2705.    The  Supr e me  Cour t  ha s  f ur t he r  not e d,

" [ M] a ny c ont r ove r s i e s  ha ve  r a ge d a bout
t he  c r ypt i c  a nd a bs t r a c t  wor ds  of  t he
Due  Pr oc e s s  Cl a us e  but  t he r e  c a n be  no
doubt  t ha t  a t  a  mi ni mum t he y r e qui r e
t ha t  de pr i va t i on of  l i f e ,  l i be r t y or
pr ope r t y by a dj udi c a t i on be  pr e c e de d by
not i c e  a nd oppor t uni t y  f or  he a r i ng
a ppr opr i a t e  t o  t he  na t ur e  of  t he  ca s e . "  
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Gos s  v .  Lope z ,  419 U. S.  565,  579,  95 S. Ct .  729,  738,  42 L. Ed.  725

( 1975) ,  quot i ng Mul l ane  v .  Ce nt r al  Hanov e r  Tr us t  Co. ,  339 U. S.

306,  313,  70 S. Ct .  652,  657,  94 L. Ed.  865 ( 1950) .    

I n  t he  pr e s e nt  c a s e ,  Rowe  wa s  a f f or de d a bs ol ut e l y no

pr oc e s s  be f or e  hi s  a ppl i c a t i ons  a nd i nqui r i e s  we r e  gi ve n no

c ons i de r a t i on.   The  de f e nda nt s  ga ve  hi m no r e a s ons  f or  r e f us i ng

t o c ons i de r  hi s  a ppl i c a t i ons ;  i nde e d,  he  wa s  gi ve n no r e s pons e  a t

a l l .   Rowe  t e s t i f i e d,

I  wa s  t ot a l l y  l oc ke d out ,  j us t  i gnor e d.  
The r e  we r e  no r i ght s  t ha t  I  ha d t ha t  t he y
r e s pe c t e d,  none  wha t s oe ve r .   I n  f a c t ,  I  wa s
t r e a t e d l i ke  a  nonpe r s on.

He  f ur t he r  s t a t e d t ha t  whe n he  c ont a c t e d St u Si l ve r ma n,  Si l ve r ma n

t ol d hi m " t ha t  he  ha d r e c e i ve d s pe c i f i c  i ns t r uc t i ons  f r om t he

Ci t y a t t or ne y ' s  of f i c e  not  t o  ha ve  de a l i ngs  wi t h me . "    I n  t hi s

s i t ua t i on,  we  be l i e ve  i t  i s  c l e a r  t ha t  t he  de f e nda nt s '  a c t i ons

di d not  c ompor t  wi t h due  pr oc e s s .

We  a l s o a gr e e  wi t h Rowe ' s  a s s e r t i on t ha t  onc e  a

pl a i nt i f f  ha s  s hown t ha t  hi s  or  he r  c ons t i t ut i ona l  r i ght s  ha ve

be e n vi ol a t e d by a  de c i s i on not  t o  c ons i de r  hi m or  he r  f or

e mpl oyme nt ,  t he  bur de n t he n pr ope r l y s hi f t s  t o  t he  de f e nda nt  t o

s how t ha t  t he  pl a i nt i f f  woul d not  ha ve  be e n hi r e d i n  t he  a bs e nc e

of  t he  c ons t i t ut i ona l  vi ol a t i on.  Se e  Mt .  He al t hy  Ci t y  Sc h.  Di s t .
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v .  Doy l e ,  429 U. S.  274,  287,  97 S. Ct .  568,  576,  50 L. Ed. 2d 471

( 1977) ;   Ke ndal l  v .  Boar d of  Ed.  of  Me mphi s  Ci t y ,  627 F. 2d 1,  6

( 6t h Ci r .  1980)  ( " Onc e  t he  pl a i nt i f f  ha s  e s t a bl i s he d a

de pr i va t i on of  c ons t i t ut i ona l  r i ght s ,  t he  bur de n of  pr oof  s hi f t s

t o  t he  de f e nda nt  t o  de mons t r a t e  t ha t  t he  de pr i va t i on of

c ons t i t ut i ona l  r i ght s  di d not  c a us e  t he  pl a i nt i f f ' s  i nj ur y. "  [ f .

6] ) .   We  not e  t ha t  pl a c i ng t he  bur de n on t he  pl a i nt i f f  t o  pr ove

t ha t  t he  de f e nda nt s  woul d ot he r wi s e  ha ve  hi r e d hi m s a ddl e s  hi m

wi t h a  ne a r l y  i mpos s i bl e  t a s k;  a bs e nt  t he  unus ua l  c a s e  whe r e  t he

de f e nda nt  ma ke s  s ome  ki nd of  a dmi s s i on,  a bout  t he  be s t  a

pl a i nt i f f  c oul d do i s  ma ke  a  c onc l us or y a s s e r t i on t ha t  " t he y

woul d ha ve  hi r e d me . "    As  t he  di s c us s i on i n  s e c t i on I I I  a bove  

de mons t r a t e s ,  t he  de f e nda nt s  i n  t hi s  c a s e  di d not  c a r r y t he i r

bur de n.   Bot h Si l ve r ma n a nd Re ynol ds  f r a nkl y a dmi t t e d t ha t  t he

r e a s on t he y woul d not  e ve n c ons i de r  Rowe  wa s  t ha t  he  ha d be e n

pr e vi ous l y f i r e d by t he  Boa r d.

Of  c our s e ,  we  do not  hol d t ha t  Rowe  i s  e nt i t l e d t o  a

t e a c hi ng pos i t i on wi t hi n t he  s c hool  s ys t e m,  a nd our  hol di ng i s

not  t o  be  c ons t r ue d a s  pr ovi di ng a l l  j ob a ppl i c a nt s  who a r e  not

c ons i de r e d f or  a  pos i t i on a  " r i ght "  t o  a  he a r i ng.   We  me r e l y hol d

t ha t  unde r  t he  f a c t s  of  t hi s  c a s e ,  Rowe ' s  l i be r t y i nt e r e s t  wa s

i nf r i nge d by t he  a ppl i c a t i on of  a n unc ons t i t ut i ona l  pol i c y whi c h

s we pt  t oo br oa dl y a nd i ndi s c r i mi na t e l y,  a nd t ha t  he  wa s

c ons e que nt l y  de ni e d due  pr oc e s s .
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So muc h of  t he  j udgme nt  of  t he  t r i a l  c our t  a s  f i nds

t ha t  t he  Boa r d ' s  Pol i c y No.  4117. 5 i s  unc ons t i t ut i ona l  a nd t a xe s

t he  c os t s  be l ow t o t he  de f e nda nt s  i s  a f f i r me d.   The  r e ma i nde r  of

t he  j udgme nt  be l ow i s  va c a t e d a nd t hi s  c a s e  i s  r e ma nde d f or  a

he a r i ng t o  de t e r mi ne  t he  da ma ge s ,  i f  a ny,  t o  whi c h t he  pl a i nt i f f

i s  e nt i t l e d.   Cos t s  on a ppe a l  a r e  t a xe d a ga i ns t  t he  a ppe l l e e .

                                                                  
                    _________________________________

                    Cha r l e s  D.  Sus a no,  J r . ,  J .
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CONCUR:

__________________________________
Hous t on M.  Godda r d,   P. J .

__________________________________
He r s c he l  P.  Fr a nks ,   J .


